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March 27,2003 

Leurcncc H. Schecker, Esq. 
Fcdcral Coinmunications Commission 
Office of Gencnl Counsel 
445 TwclRh Strect, S.W. 
Washington, E C. 20554 

Re: Review of FOIA Acllon 
ATA Rcqucst, Control No. 2003-023 B 

Dcar Isrry: 

RECEIVE 
MAR 3 1 2003 

1 ani writing in respoiise to your tclcphonc condrcncc ycskrday with Ronnie London 
regarding [he status of the Commission's review of stoff oction on the ahovsrefereiiced request 
suhniitted under the Freedom of lnfomiatioii AcI ("FOIA") by the American Teleservices 
Associalion ("ATA"). 

As you know, ATA fild the FOlA request October 16. 2002, in response to the Notice of 
Proposed Rulemnking in CG Docket No, 02-278. whcrcin Ihc Commission reported i t  received 
OVOJ 11.000 complaints about telcmarkoting and 1,500 inquiries about predictive dialing during 
2000 und 2001. 17 FCC Rcd 17459, l [ l i  8, 26 (2002) ("NPRW).  After the staff considcrcd thc 
request for 20 bisincss days. plus a ten-day extension, M provided under the rulcs, SYC 47 C.F.R. 
6 0.461(g), it dctcrrniricd it would td ie  months of work and cost ATA many thousands of do l lm 
to sce ihc coniplnints ~d ii~quirics. ATA timcly sought rcview or this decision on Dccernbcr (I, 
2002. ATA sought expedited trcatmcnt of its request for review when thc stnff, which had 
provided n "anmple" of the rcqucstcd documcnts and wah b;lowly providing further documents nn 
;I rolling basis. indicated it would srop proccssing ATA'g request in  view of thc applicalion for 
rcview. Even witlioilt thc reqiicsi for cxpcdidon, however, wc cxpcctcd a decisioll on review on 
or hcfurc January 23,2003, undcr thc twcnry-day guideline in Section 0.461(k) ofthc rules. 

During the conversation ycstcrday. which arosc out of our inquiry regarding thc status of 
*'J'A's still-Pendil7g request for rcview of FOlA action, you refer& 10 the l7ufihcr Notice of 
ProPoscd Rulcrnaking in CG Docket 02-278 that the Commission released we&. &,,leS &,& 
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J'rciposed Rulemaking in CY; Dockel 02-278 !lint thc Commission released this week. 1~irle.i and 
I(qq?rlu/ionJ Implenicritirig the 7'clephottc (.'on.tumer Prorecrion Acr of 1991. HX? 03-62 (rel. 
Mnrcli 2.5, 2003) (''FNkP,W), You suggested that we consider whether we wish to pursuc our 
IQIA rcquest and nppeul of rhc mff action in the wake of the Federal 'I'radc Conimisnion'n 
("];'I-C") mendnieiu of its telemarketing salcs rule ("TSR"), the lIo-Not-Call Implcrnrntation 
Act. Puh. L No. 1 OR- IO, 1 1  7 Stat. 557 (20031, and the FNfRM. You slipgcstcd in parliculnr thnt 
wc reassess our position becausc thc Do-Noi-Call Impieiiicntation Acl ra1uire.s the FCC "to 
adopt rules," and becatise it scts a dcadlinc for doing so in light of thc FTC's action. The impli- 
calion waq. iiow that the LIo-Not-Call Iniplementntioii Act compcls Ihe FCC LO act, our inquiry 
into ~omplairits and inquiries thai niay have niotiveted tlic NPRMis sonieliow less relcvant. 

Q 

h 

Your reaction to our iricpiry regarding the mnis of our application fb r  review of 1;01h 
ac~ion indicates that thc (:omniissjon still docs not undcrsland h e  reusons why AI'A sccks access 
to thc cornplaint!! and inquiiirs. 1his perhaps explnins in pat  why tlic Commission has not 
simply mndr the docuineiits pwt of thc rccord in thr proceeding SO that all interested p t i c s  mny 
rcvicw them. It dsu does much to cxplnin why the Commission was in no hurry to produce tlic 
documents, and lias ipiorcd our rcqucst for expeditious action on our nppeul o f  FOlA action, 
which has hmn pending for nearly four months even thougli it is liniilcd to purely legal issues. 

.. 

A'IA did no1 request access to the telemnrkeiing coniplaims m d  prcdiciivc dialer inquires 
Ixcaunc it queaiions the Coiixnission's authority to issue the NJ'ltM or to solicit conitiient on tlic 
cffcciiveness of its teleinarkcting rulcs. We did not cliallcngc thc stal'f s ussertioii. early on in 
this process. that zhc Comniission mny initiate a procccding to solicit COINIICI~~S on a rule 
wlieiiever i t  wishcs. or that doing so ten ycars aftcr initial adoption of thc NIC was nppropiintc. 
Our prcvious correspondence on this nintter and OUI' coiiirncnts in  the proceeding makc it 
abundantly clear that A'I'A is not challenging thc Commission's nuthority to iniiiufr the 
proceediitg. Indccd. A r A  suppoits the C~ommissicin's review of its mlcs and suggested n nunibcr 
rifchnnges wc bclicvc arc needed. See, c . g ,  ATA Comments. CC; Dockc1 02-278, filed Dec. 9. 
2002, 104-35. 

B 
Al'h'i: FOIA reqursl servcs a much more basic - nnd Inore suhslaniive - purposc. 'l'hc 

issuarice of an NPRM niynuls thnt the 1;C.C. is considering ch.mging its rules, nnd is iiquiring 
ubout the spccific ways in which it might or should do so. Ilcrc, tirc NPRMsuggests a numhcr of 
possihilities, nnd seeks coiiuiieiil about them. including inquiring into the efficacy of a national 
"do-riot-call" registry. A significnnt port of th is calculus niust br wlietha thc current rules nrc 
wi,rking. mid wliethcr thcrc is any basis for ncw, more nneroos rcgulalions. This is particularly 
importuit in the crmtexl of tclcniarkcting, where the Conmission's rules neccssarily will affcci 
prokcled speech by tcleservices providers. Uy rcqucsling the coinplaints and inquiries l j~c  
" ' f iMrerkms.  A'LA seeks 10 review the sarnc pulilic co~lu~~entary  111c FCC has before it in 
asses% wlletlw new rules are wnmnted and what the contours of thosc rules be, 111 

the doc~nie1itS arc imporianl'with respect to the nulcorne ofdte proceeding. 
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This conlinues io be n highly rc\cvam linc of inquiry. In fncl, it is not only not mooted hy 
the ~o-h:o~t-Call  Impleiiientation Act sild the FNPRAf, hut public RCCCSS io thc coniplaiius and 
inquiries is madc all thc niorc critical by recent events. You stored thut the Do-Not-Call 
I~nplemcntatinn Act requires Ihe FCT ‘?to adopt rulcs” in respect of the FI‘C’s action. That is not 
quile nccurute. Congrcsr was very coreful. wlicn it ndoptccl thc Do-Not-Call Inipleinentation 
Aci, TO Inakc clcar il did not intend the PCC‘ to prcjudge the issues in Docht  02-278. Conprcss 
sratcd it had no “intent. . . TO dictatc thc outcome of the FCC’s pcnding rulemaking proceeding.” 
Do-Noi-Call hnpleincntation Act. H.Rep. 108-8, 108“’ Cons., Is’ Scss. 9 (Fab. 1 I .  2003). 
Coiigrcss itlso underscorcd tlial thc FCC I, siill “bound hy the ’L‘CPA,” id. ai 4. which necessarily 
includes the severul criterie iii 47 1J.S.C. $9 227(c)(1) & (c)(4) which thc Commission must 
considcr nndlnr sutisfy bcforc adopting any rule. Congress even recogiiizcd ihat “it is inipossihlc 
for thc FCC to adopt rules identical to thc FCC’s TSR.” Id. Townid that cnd, thc statute requires 
only that the FCC “maxiiiiizc consistcncy” with the FTC’s approach. Pub. I.. No. 108-1.0, 
SCE. 3. 

We usuiiie that. notwithstanding your intimations, tlic outcome in Jhckct 02-276 hns not 
been pre.judgcd and is in fact very iiiuch open for carcful consider~tion by tlic Commission. 
hdccd, nnc wny the FCC can “m~~xiinizc consistency“ with the FTC’s amcndcd ‘I‘SR would be 
IU retain must of the FCC rules csscntially in their ciirrciit form. Both the FCC’s wmpciny. 
specific do-not-call nilcs a id  time-ol-day restrictio1is were incorporatcd into the TSR, stid tlic 
’I‘SR analogues remain unchangcd even rrfier the FTC’s rcccnt amendments. While further 
discussion of any such approach is more appropriately discussed in the crmcxt of the FNl’XM, 
the point here is that thc FCC still lius ihe discretioll to adopi - or not adopi - new rules evcii 
under the I)o-Nor-C.all Implcmcniaiion Act. und thcre is still much that is open dehnte bcforc thc 
procecding closes. 

* 
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A l A  therefnrc rcncws its ctill for the C:oimiiission to makc availHble all the complaints 
niid iiiquirics it has rrviewctl and will analyze in ncting io Dockct 02-278, and for expeditious 
rcsolution of ATA’s opplicetion for rcvicw of FOlA action rcqucsting thut those iiinrcrials bc 
madc available 10 d l  intercsted pcrsons nt little or no cost. Thesc docuniemr u e  iin important 
purl of the reccwd jii this procccding, and it is uirconscionablc io withhold them froni piiblic 
rcvicw, or to  Jr.aui1d upwards of %’25.0OO f i r  uccess. We uotc in thus rcgard that. as a regulation 
affecting pm~ccicd speech, the FCC: has thc burden of‘denioirstrating that i t s  telrmnrkeling iulcs 
coiiiporl with the Firs1 Amendment. ’lhis nicnns danoiistmting a substantial gcwemnciit iritcrcst 
i n  adopting the rules. thut they ndvnncc tlic government’s intcrcst in a direci and ointcriol way, 
and tlial tlicy are n o  bronder than necessary to do so. It is critical to this analysis whether thc 
currcnt rules ore effectivc, whcdicr any ineffectiveness is duc to thc rules theinsclvcs or failurcs 
nT cnhcement,  mid wliether ncw rules would hc cffcctivc in curing UJY claimed LqjJureq in the 
exislir% Inks. 

a 
CorrlPlaintS and inquiries t h c  Commission received u&r tllc existing 

ConscquentlY highly I.eIevnlit in  guiding the outcome ofthe tclcmarkerirlg rule 

In cl(Jsin& i t  IIw heen n e d y  six iiionths since ATA requested the dnculnenf< refel.enccd 
Ihe A”’kM. A1.A did no‘ Yo on a labbit hullt to dclerniine i f  tliese d o c ~ ~ l n c ~ l ~ ~  exist - the 
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C:ojilniission p u ~  them ill issue wlicn i i  adopt& the h’I’ltM. It has olso hecii 11car1y six nionths 
since the staff clainied i t  would rakc fivc In six ninntils lo produce all thc docunicnts and thnt it 
would cost ATA upproxirnaicly $25,000 for access tn thenr. A1.A has diligently voiced its 
objcciion 10 this exorbirrlnr demnnd and pursucd Access to the rqucsted records. Tlicrc is no 
jusdficntion for thc Commision’s delay in making the docurnciits available to the puhlic, as they 
form a vital par! of the record in a rulenidking proceeding, nor i s  tlicrc m y  good reason for thc 
dilaiory approach the Commission hns tnkcn 10 resolving the legal issues iiivolved in thc k’O1A 
tipped. ATA would likr 10 believc rhc F K  hns not prjudged llie issues in the prooreding 
(despitc your suggestion to llic contrary) and it stands rendy to piirsuc. ill1 legal avenucs for 
cnsuring access to relevant gcivrriiiiient records that may play a rolc in any new telnliarkcting 
mles. The FCC rulcs sctling CJLII its F01A obligations clearly ultcnd that records requcsts and 
appcals therefrom be proccssed expeditiously, as access delayed is so often u x e s s  denied. 

1 
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Very truly yclurs, 

vis Wright ‘I’r aine LLP 72da-m 
Robcrt Corn-Revere 
Counsel for ATA 
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cc: Hon Michocl K. Powdl 
Hun. Knthlccii Q. Ahemaihy 
Hon Michael -I. Copps 
Hnn. Kevin J. Martin 
Hon. .loiinthm~ S.  Ad~AsLein 
K.  Thnc Snowdcn 
G.M. M a t t  Matlingley, A1A 
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